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The American Council of Chief Defenders (ACCD) is gravely concerned by the U.S. Department of Justice Rule permitting monitoring of attorney-client communications.  

The new DOJ rule is not necessary to advance legitimate law enforcement efforts to secure public safety.  Procedures and standards already exist which give law enforcement the ability to intercept communications under circumstances in which there is probable cause to believe a crime is taking, or is about to take place.

The lack of a requirement for judicial intervention strips the criminal justice process of one of the important “checks and balances” which ensure a fair system.  Requiring a judge to authorize monitoring of such communications is a critical means by which our system protects against harmful and unnecessary law enforcement mistakes or excesses.  Judicial review is a critical component of the right to a fair process that is the foundation upon which our justice system is built.

Monitoring attorney-client communications will deny individuals the right to a fair trial.  The American public views access to counsel as an essential ingredient of a fair trial.  The DOJ rule eradicates that right by precluding counsel, who are ethically bound to protect the privilege, from conversing with individuals whom they represent. Just as the doctor-patient privilege aids doctors in making accurate diagnoses, the attorney-client privilege is an essential aspect of the attorney’s function.  Without honest communication and trust, attorneys are not equipped to advise clients, to test the sufficiency of the government’s evidence, or to fight a wrongful conviction.
Communication with the chief executives of the Nation’s indigent defense agencies would be a more effective way to address legitimate security concerns in attorney-client communications.  To the extent that a concern underlying the rule is that attorneys may unknowingly assist individuals who are plotting terrorist acts, law enforcement officials and chief defenders should work together to identify the ways in which terrorists might seek to manipulate attorneys or use them as conduits for coded messages, and to train attorneys in appropriate preventive measures. To the extent that the concern is that attorneys may knowingly assist or support acts of mass murder, the suggestion is an affront to the public defense professionals whose careers are dedicated preserving the fundamental democratic values enshrined in our system of justice.

***************************

The ACCD is a leadership council of the National Legal Aid and Defender Association, consisting of chief executives of indigent defense systems throughout the United States and its territories. It is dedicated to securing fair justice systems by advocating for sound public policies and ensuring quality legal representation for people who are facing a loss of liberty or accused of a crime who cannot afford to hire attorneys.  
