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Forty years have passed since the United States Supreme Court’s landmark right-to-counsel opinion in Gideon v. Wainwright
. Today, states and localities aim to fulfill these obligations through state or local public defender organizations, appointed counsel, or through a contracting process
.  After four decades, however, it is time to assess how well our justice system has performed to meet the promise of Gideon.  

As I prepare to step down as a chief public defender and as co-chair of the American Council of Chief Defenders, I want to share some humble ruminations on Gideon with the membership of NLADA – the only national association fully devoted to advocacy on behalf of those of us who provide representation to people who cannot afford to hire their own counsel.

The role and importance of lawyers who represent indigent defendants in our justice system cannot be overstated.  In 80-90 percent of all criminal cases,  the accused cannot afford to hire a private lawyer.  There are tens of thousands of us providing public defense services to these millions of clients. In the nation’s 100 largest counties alone, comprising just 42 percent of the nation’s population, there are 13,000 public defenders and over 30,000 private attorneys taking appointments, according to a 2000 study by the Bureau of Justice Statistics. 

If the promise of Gideon is to be met, and if larger flaws in our justice system are to be remedied, it will require improvements in our public defense system. And that will cost money.
The Promise of Gideon Includes Early Entry of Counsel 

As any seasoned lawyer knows, counsel is essential before the trial begins.  The Supreme Court has ruled the Sixth and Fourteenth Amendments require counsel at all critical stages of a criminal prosecution.
   In Miranda v. Arizona,
 the Court held that an individual who is in custody (even before a critical stage has been reached) also has a Fifth Amendment right to consult with counsel.  Many states have been slow to protect these rights.  The consequences of such failure can be seen in wrongful convictions of the poor based on coerced confessions, or a failure of adequate investigation.  


Counsel must be available upon request.  Under Illinois law, when counsel has been requested and arrives at the police station, interrogation must cease and the accused must be informed that counsel has arrived – a procedure pretty much ignored when the suspect is indigent.   Under Miranda, suspects must be informed of their right to access to counsel.  But in Illinois, only prosecutors are brought to the stationhouse.  This is ironic, for these rulings aim to curtail the inherent pressures of custodial interrogation.  To make public defenders actually available,increased funding is required. Imagine if detectives waited weeks to begin to investigate a case.  Public defense services must be available at the start, when defense investigation can still locate witnesses, uncover fresh evidence, and prepare a case for trial.  If counsel is unavailable until weeks later, evidence could grow stale, witnesses could vanish, and the defense preparation would be delayed. 

To address such problems, the Commission on the Death penalty formed by Illinois’ Governor Ryan recommended that, at least in death penalty cases, “representation by the public defender during a custodial interrogation should be authorized . . ..”  Such reform is needed nationwide if we are to meet the promise of Gideon.

The Promise of Gideon Requires Parity 

All over the country, prosecution resources and staffing exceed those available for indigent defense. 

Scientific evidence, especially DNA, is increasingly used by prosecutors, to great effect.  In 1996, about half of prosecutors’ offices used DNA evidence during plea negotiations or at trial.  By 2001, that percentage had increased to two-thirds. The defense must meet the challenge.  In 1999, more than 80 percent of the largest public defender offices were responsible for funding expert services.  Indigent defense needs increased funding to keep pace with the prosecution’s use of technical evidence.  And in light of notorious instances of forensic fraud and tainted expert testimony, defenders today have a heavy burden to assess the forensic science performed by state experts for reliability, integrity, and competence, to use DNA evidence proactively when appropriate, and to deter laboratory deception and misconduct.  The promise of Gideon is not cost-free.  Quality indigent defense requires parity with the prosecution.  

The Promise of Gideon Demands Adequate Funding

Gideon holds out the promise of equal justice under the law, not contingent on the accused’s ability to pay.  But if the promise of Gideon is to be met, and if larger flaws in our justice system are to be remedied, it will require improvements in our public defense system.  Improvements will cost money.

Public opinion research conducted in 2000 by NLADA provides some guidance to help defenders argue to gain funding. The public fully understands the danger of unequal treatment of people of different economic means, the danger of convicting innocent people, the need for expert witnesses, investigators, labs, and DNA testing, and the unfairness of the disparity between resources for defenders and prosecutors.  

The public gets it, but not all legislators and funding officials do. Defenders must make the case to funding bodies.The extent to which our system funds public defense will determine how well we live up to the promise of Gideon.
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