AFFIDAVIT OF H. SCOTT WALLACE
I, H. Scott Wallace, after being first duly sworn, state as follows: 
1. I have been a licensed attorney admitted to practice law in Pennsylvania for 20 years. I am employed in the Division of Defender Legal Services at the National Legal Aid and Defender Association (NLADA), a private, non-profit national membership association committed to promoting quality legal representation for poor people. I have been Director of the Division since 1996, and prior to that directed its governmental relations activities, previously having served as legislative director for the National Association of Criminal Defense Lawyers, counsel to the United States Senate Committee on the Judiciary, general counsel to the United States Senate Committee on Veterans Affairs, and as a law clerk in the United States District Court for the Eastern District of Pennsylvania immediately following my graduation from Villanova University School of Law. In my employment at NLADA, I have been Editor of NLADA's newsletter for the capital defense community, Capital Report, and its successor, the "Capital Report" Section of the NLADA bimonthly periodical Indigent Defense. I direct all Division activities relating to providing support and training to the indigent capital defense community, including the publication and dissemination of NLADA's various standards relating to indigent defense and death penalty practice, as well as NLADA's annual death penalty training conference, Life in the Balance, which observed its eleventh year in 1999 and was attended by approximately 450 attorneys, investigators and mitigation specialists.

2. NLADA issued its Standards for the Appointment and Performance of Counsel in Death Penalty Cases in 1989, which were subsequently adopted by the American Bar Association as Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases. Standard 11.4.1 emphasizes the importance of a thorough investigation of guilt and penalty phase issues and the commentary calls for counsel to "demand on behalf of the client all necessary experts for preparation of both phases of trial." 

3. NLADA's Performance Guidelines for Criminal Defense Representation, issued in 1995, require counsel to ensure that an "independent investigation" of issues relevant to sentencing is promptly conducted (Guideline 4.1(b)(2)(C)), including the retention of "necessary or appropriate" expert assistance (Guideline 4.1(b)(7)), and require counsel "to consider the need for and availability of sentencing specialists, and to seek the assistance of such specialists whenever possible and warranted" (Guideline 8.1(a)(6)).

4. As an institution, NLADA has recognized the increasing complexity and time demands of developing and presenting adequately, in the sentencing phase of a capital case, the mitigating evidence necessary to make a difference between the life and death of a client. Experienced capital defense litigators estimate that effective representation of a capital client can require 1,000 hours of work. (See Stephen B. Bright, et. al, Death Penalty in the 21st Century, 45 AM. U. L. REV. 239, 287 (December 1995); see also U.S. General Accounting Office, Limited Data Available on Costs of Death Sentences (Sept. 1989) and Cook & Slawson, The Cost of Processing Murder Cases in North Carolina (State Justice Institute, 1993)). In the federal system, the U.S. Judicial Conference found that the defense of a capital trial consumes an average of 1,900 attorney hours, and an average of over 1,200 hours even to prepare and negotiate a guilty plea (Federal Death Penalty Cases: Recommendations Concerning The Cost and Quality of Defense Representation, May 1998 ["1998 U.S. Judicial Conference Report"]). 

5. Mitigation specialists typically have graduate degrees, such as a Ph.D. or masters degree in social work, have extensive training and experience in the defense of capital cases, and are generally hired to coordinate a comprehensive biopsychosocial investigation of the defendant's life history, identify issues requiring evaluation by psychologists, psychiatrists or other medical professionals, and assist attorneys in locating experts and providing documentary materials for them to review. (U.S. Judicial Conference 1998 report, supra). They have specialized knowledge about where and how to obtain information about the client and the client's family and personal history, and the knowledge and ability to recognize information which may indicate physical, mental, emotional, educational or other problems which require further investigation or testing by a specialist. Interviews must be conducted with, and relevant documents and other materials gathered from a wide range of individuals, including friends, co-workers, neighbors and any other significant figure in the client's life, as well as professionals who have had contact with the client, such as teachers, counselors, correctional guards, doctors, coaches, employers, clergy, and sometimes the victim's family. Mitigation specialists need excellent and practiced interviewing skills which are applied to extremely personal, difficult and traumatic subjects, and the time to accomplish all of the research, investigative and organizational tasks necessary to a thorough mitigation investigation. The mitigation specialist can then integrate "family history and social history to explain its impact on the defendant's current functioning." Maria Homan, Note, The Juvenile Death Penalty: Counsel's Role in the Development of a Mitigation Defense, 53 BROOK. L. REV. 767, 784 (1987). The failure to present such issues fully at trial can be fatal to a client, because the law allows the waiver of highly relevant factual and legal issues. A mitigation specialist may be called as a mitigation witness during the sentencing phase.

6. As an institution, NLADA has recognized mitigation investigation as a specialty, which cannot be effectively accomplished without adequate training, information and experience. Effective mitigation investigation requires specialized knowledge and skills beyond those possessed by the ordinary criminal defense investigator or attorney. Attorneys learn in law school to be advocates, not investigators or mitigation specialists. (For discussions concerning how the nature of penalty phase investigation requires skills other than advocacy skills, see Gary Goodpaster, The Trial for Life: Effective Assistance of Counsel in Death Penalty Cases, 58 N.Y.U. L. REV. 299, 324 (1983); Ellen Kreitzberg, Death Without Justice, 35 SANTA CLARA L. REV. 488, 490 (1995); Welsh White, Effective Assistance of Counsel in Capital Cases: The Evolving Standard of Care, 2 U. ILL. L. REV. 323 (1993)).

7. As the availability of such specialists has grown due to judicial rulings on the necessity of thorough investigation and presentation of mitigating evidence in capital cases,* organizations such as NLADA and the National Association of Sentencing Advocates (NASA), founded in 1992, have devoted significant resources to the training of such specialists, the establishment of standards governing mitigation investigations, the publication and dissemination of materials regarding developments in mitigation practice, and the publication of directories of mitigation specialists nationwide.

_________________________________ 

* "[O]ne of the most frequent grounds for setting aside state death penalty verdicts is counsel's failure to investigate and present available mitigating information," concluded the 1998 U.S. Judicial Conference Report, supra, at note 22, citing Williamson v. Ward, 110 F.3d 1508 (10th Cir. 1997); Hall v. Washington, 106 F.3d 742 (7th Cir. 1997); Emerson v. Gramley, 91 F.3d 898 (7th Cir. 1996), cert. denied, 117 S.Ct. 1260 (1997); Glenn v. Tate, 71 F.3d 1204 (6th Cir. 1995), cert. denied, 117 S.Ct. 273 (1996); Hendricks v. Calderon, 70 F.3d 1032 (9th Cir. 1995), cert. denied, 116 S.Ct. 1335 (1996); Clabourne v. Lewis, 64 F.3d 1373 (9th Cir. 1995); Antwine v. Delo, 54 F.3d 1357 (8th Cir. 1995), cert. denied, 116 S.Ct. 753 (1996); Baxter v. Thomas, 45 F.3d 1501 (11th Cir.), cert. denied, 116 S.Ct. 385 (1995); Jackson v. Herring, 42 F.3d 1350 (11th Cir.), cert. denied, 116 S.Ct. 38 (1995).

_________________________________

(a) Training: NLADA's annual Life in the Balance training conference includes two days of plenary sessions and workshops focusing on the unique role that mitigation specialists play in capital defense teams. The two-day Mitigation Track is designed for investigators, social workers, mental health workers and others who specialize in, or are interested in specializing in, capital mitigation investigation. Up to five simultaneous workshops are conducted in each time slot, covering such topics as team defense, mitigation-related caselaw, conducting thorough social history investigations, client interviewing skills, neuropsychological and other testing, case organization and report writing, the effects of substance abuse, psychological trauma, brain damage and other medical or psychological mitigating phenomena, and a variety of other substantive and skills topics. Similar training is offered at major conferences such as the NASA annual conference and annual capital defense conferences such as those conducted by the NAACP Legal Defense Fund, California Attorneys for Criminal Justice, and indigent defense organizations in Kentucky, Indiana and Florida.

(b) Standards: A committee of seven mitigation specialists and seven capital defense litigators was convened by NLADA in March 1999 to draft national standards governing an attorney's responsibility to retain the services of a mitigation specialist in a capital case and to ensure that an adequate investigation and presentation of mitigating evidence is conducted. Such standards will cross-reference related existing standards and guidelines such as NASA's Professional Standards for sentencing advocates and capital mitigation specialists, and the 1998 U.S. Judicial Conference Report (the retention of a mitigation specialist is "part of the existing 'standard of care' in a federal death penalty case," both because of the necessity of high quality investigation and preparation of the penalty phase, and because the lower compensation rates for mitigation specialists compared with attorneys result in "a substantial reduction in the overall costs of representation"), and will recognize the importance of retention of a mitigation specialist at the earliest indication that a case may be subject to the death penalty, even before the prosecution makes a final decision about whether to seek the death penalty (because "the first job of the defense" is to convince the prosecution not to prosecute capitally, the 1998 U.S. Judicial Conference report concluded, "mitigation expenses, including the use of increasingly specialized experts, are increasing and are occurring early in the process"). 

(c) Publications: For approximately a decade, NLADA has published Capital Report, a bi-monthly review of developments in capital defense sponsored by NLADA's Death Penalty Litigation Section (DPLS), including regular coverage of sentencing and mitigation issues in a section called "Mitigation Matters." The DPLS, recognizing the unique function and role of mitigation specialists, has traditionally had two co-chairs, one a capital defense attorney and the other a mitigation specialist. With the inauguration of the Division of Defender Legal Services' comprehensive bi-monthly Indigent Defense in 1997, "Capital Report" and its mitigation coverage has been incorporated as a primary regular section of that periodical. All written materials from the annual Life in the Balance training conferences (approximately 2,000 pages each year) are indexed on the Association's web site and available for nationwide distribution, and important sessions from the conference on mitigation issues are adapted for publication in Indigent Defense (articles forthcoming in 1999 will cover, for example, post-traumatic stress disorder, mental retardation, cultural mitigation, responding to charges of malingering when a medical or mental defense is raised, and caselaw trends on the need for capital mitigation work and the hiring of a mitigation expert). 

(d) Directory: As the U.S. Judicial Conference recommended in its 1998 report on The Cost and Quality of Defense Representation in Federal Death Penalty Cases, because qualified mitigation specialists are "in short supply," it is important that a comprehensive directory of mitigation experts be made available to counsel in capital cases. With the assistance of its Death Penalty Litigation Section and its Social Services Section, as well as of the National Association of Sentencing Advocates, NLADA in 1999 published the NLADA Mitigation Directory: A National Compilation of Death Penalty Mitigation Specialists, to provide the capital defense community with a reference for identification of, and contact with, persons around the country who are performing this special capital defense function. The specialty has grown to the point that NLADA has received more than three times the number of entries for the updated directory as were published in the original 1990 edition. 

8. Based on the foregoing, it is the conclusion of the National Legal Aid and Defender Association and the consensus of its members nationwide who are experienced and expert in the defense of capital cases that the retention of a mitigation specialist at the earliest indication that a case may be subject to the death penalty is recommended by constitutional caselaw, attorney ethical requirements and professional obligations, the complex biopsychosocial nature of a thorough and adequate mitigation investigation, the growth of the discrete discipline of mitigation investigation with frequent training opportunities and national support organizations, the specialized non-legal educational background and skills of mitigation specialists, the significant amount of time required for an adequate mitigation investigation and the relatively lower cost of having it conducted by non-lawyer mitigation specialists, and by the extraordinary price exacted by the justice system for an attorney's failure to timely and adequately gather and present all available mitigating evidence no later than the penalty phase of the litigation of a capital case: the death of a client.

I swear that the foregoing is true and correct to the best of my knowledge and belief. Further affiant sayeth naught.

___________________ 

H. Scott Wallace

District of } ss.
Columbia }

Sworn to and subscribed before me this ___________day of _____________________, 1999.

Notary Public

My Commission Expires: 

