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Why bother to read NLADA's Performance Guidelines for Criminal Defense Representation?
[image: image2.png]



As a trial attorney engaged in indigent defense, your caseload never shrinks — it multiplies and divides. You constantly battle to juggle the demands of clients, the courts, and the cases themselves. 

As a public defender supervisor or manager, you may be responsible not only for your own caseload, but for actively monitoring your attorneys' cases and courtrooms. You may also be expected to find time to coach staff attorneys and conduct case reviews while you struggle to maintain current resource levels and support staff. 

As a public defender trainer, you may squeeze your trainer role in between caseload preparation and courtroom appearances. Limited budgets and staff resistance only complicate the task. 

So, with all our overwhelming daily crises, why should we force ourselves to read NLADA's Performance Guidelines? 

Because, NLADA's Performance Guidelines, more than other national standards, rules, or guidelines, offer an excellent, comprehensive and worthwhile definition of what constitutes good solid trial lawyering. They give realistic meaning to the Sixth Amendment's right to counsel, and to the ultimate goal for all trial counsel: "zealous and quality representation." 


Overall Structure of NLADA's Performance Guidelines
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The Guidelines are comprehensive but not exhaustive. The language allows for flexibility. While some actions are absolutely essential, others are left to counsel's considered judgment and to the peculiarities of practice and law in each jurisdiction. 

The guidelines are divided into nine sections: 

1. Role, Duties and Training and Experience of Counsel
[image: image4.png]



2. Pre-Trial Release Proceedings
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3. Initial Appearance, Preliminary Hearing, and
Prosecution Requests for Non-Testimonial Evidence
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4. Investigation, Discovery, Theory of the Case
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5. Pre-Trial Motions
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6. Plea Negotiations
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7. Duties at Trial
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8. Sentencing
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9. Post-Sentencing Duties 

Each section contains multiple guidelines, which, taken together, define the role and duties of defense counsel. After each guideline there are references to "Related Standards" that include nationally recognized standards and codes (e.g., the ABA, the National Advisory Commission on Criminal Justice Standards and Goals, the National Study Commission on Defense Services, and various NLADA standards), statutes, regulations, and policy manuals developed by state and local public defender and assigned counsel programs. The commentary, supported by footnotes citing to primary legal and secondary materials, provides an explanation and rationale for each guideline. 

Although the guidelines do not specifically address the duties of death penalty, post-conviction or appellate counsel, they may be helpful in defining effective assistance of counsel in briefs and at post-conviction hearings. 

For all of us who are committed to the delivery of quality criminal defense services at the trial level, the commentary and footnotes alone constitute a virtual encyclopedia. The commentary, written by former NLADA staff attorney Mardi Crawford, is thoughtful, well reasoned and filled with authoritative justification for obtaining the resources to support a qualified staff. The footnotes provide a treasure trove of information, documentation and case citations useful in dealing with judges, prosecutors, legislators, funding sources, and the press. 


A Tool for the Trial Attorney
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Every day, indigent defendants in courtrooms around the country are represented by dedicated lawyers who care about the quality of their representation. Unfortunately, some defense advocates have not received sufficient training or supervision to understand all that this entails. 

NLADA's Performance Guidelines are not only a learning tool, but also an operations manual prescribing concrete tasks for all phases of representation. Even for an attorney with no training and no supervision, the guidelines provide a full checklist of duties and considerations. 

You may already do many of the representational tasks that are discussed in the guidelines. However, there may be areas where you are less proficient. For instance, in many jurisdictions, motions practice is not an active part of the attorney's representation plan. Guideline Section 5 offers an excellent discussion of the decision to file pre-trial motions, the types of motions that may be considered, and the filing and arguing of pre-trial motions. 

As a trial attorney, you may seek from the court or your office case supervisor funds to hire an expert or an investigator. You consider the expert or the investigator essential for the defense of the case, but it is a constant, uphill battle for funds and resources. Use these national Performance Guidelines as additional justification for your request by citing Guideline 4.1 which calls for expert assistance "when necessary or appropriate to: (A) the preparation of the defense; (B) adequate understanding of the prosecution's case; (C) rebut the prosecution's case." 

Law school teaches us how to use statutes, caselaw, law review and other articles to support our arguments. Let's now incorporate national standards for defense representation and performance into our arguments for additional case resources. If these Performance Guidelines help us to learn and grow as trial attorneys, let's use them to improve judicial rulings and to educate our own supervisors and managers.

A Tool for Trainers
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As a public defender trainer, I know that many trainers constantly search for ways to quickly and efficiently develop quality criminal defense advocates who excel as "courtroom persuaders." 

NLADA's Performance Guidelines are the premier training tool for new and experienced defenders. Successful courtroom performance depends upon thorough preparation as well as courtroom advocacy skills. The guidelines clearly explain all the essential steps of preparation that facilitate a solid advocacy performance. 

Public defender organizations have traditionally focused their training on courtroom trial skills. Programs send attorneys to the National Criminal Defense College or the NLADA's Trial Practice Institute, or create their own in-house advocacy institutes. If in-house training exists, it too favors trial advocacy skills. 

While these programs provide an excellent learning experience, they neglect what remains a major part of our practice: plea negotiation and sentencing advocacy. Driven by changes in state sentencing laws (mandatory sentence statutes, guideline sentencing, habitual offender statutes, sentence enhancements, and victim rights legislation), many defenders or assigned counsel increasingly recognize the need to use the plea negotiation process to limit the horrific sentence exposure that our clients face. 

But good negotiation skills do not develop spontaneously. They must be nurtured, just like courtroom advocacy skills. Perhaps the most invaluable parts of the NLADA Performance Guidelines are the sections dealing with plea negotiations and sentencing advocacy — especially the latter, as defenders learn to recognize the many ways that our advocacy and preparation for sentence hearings may impact the pre-sentence report and the sentencing judge's decision. 

The guidelines define a process of pro-active sentencing advocacy, to help defenders obtain non-incarcerative alternative dispositions. While some defender organizations employ alternative sentencing specialists or social workers to assist the attorney and work with the client from evaluation to courtroom presentation, many defender offices cannot afford this. Again, let's use these national guidelines (Guideline 8.1) as cited justification in a motion to the court for the necessary funds to retain an alternative sentencing specialist. 


A Tool for Managers and Supervisors
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NLADA's Performance Guidelines are indispensable for defender managers or supervisors, particularly in the endless struggle for adequate funding. They explain in detail the concept of "zealous and quality representation" in terms of the need for lawyers, professionals and administrative staff as well as experts and alternative sentencing advocates. They help define what is basic and necessary for a lean, effective professional legal program able to adequately serve its clients. 

They also demonstrate the importance of training for attorneys and staff to keep up to date on substantive law, procedure and practice. They provide useful justification for obtaining funding for training or, preferably, an in-house training program with qualified trainers who have sufficient time and resources to plan programs, to create training materials, and to disseminate them within the organization. 

Some defender programs have used these guidelines as "aspirational" objectives. Others have employed the Performance Guidelines as an "operations manual." In either case, if managers have a responsibility to train and supervise attorneys whom they must also evaluate, then they need quality measurements of the representation tasks expected of their trial attorneys. NLADA's Performance Guidelines provide measurements which programs may adopt in whole or in part or which they may use as reference in drafting their own guidelines or standards. A few defender programs have gone to either their state's appellate courts or bar associations, seeking adoption or endorsement of uniform performance guidelines for criminal defense representation. 

Managers and supervisors may also use NLADA's Performance Guidelines as a policy tool to oppose or support proposals from the legislature, the courts, or the prosecutor. For instance, many jurisdictions are moving to institute video arraignments at initial appearance. Whether defenders decide to accept or oppose such a change, the guidelines can be used to help ensure inclusion of procedures to protect their clients. Guideline Section 2, Pre-Trial Release Proceedings, and Guideline Section 3, Counsel's Duties at Initial Appearance, support the argument that a meaningful right to counsel must be maintained at initial appearance video proceedings, and merit the funding of additional, necessary attorney and administrative staff. 


Practically Indispensable
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Why should lawyers engaged in indigent defense read NLADA's Performance Guidelines for Criminal Defense Representation? Because, whether you're a trial attorney, a trainer or a supervisor/manager, they can work for you. As an educational, supervisory, policy and political tool, they offer immense potential benefit to us and our clients. NLADA's Performance Guidelines can help make "zealous and quality representation" a reality.

